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INTRODUCTION

In accordance with Section 55 of the Environmental Planning and Assessment Act 1979, this planning
proposal has been prepared to amend the provisions of the Maitland Local Environmental Plan 1993 {MLEP
1993) to clarify the relationship between subdivision controls and rural dwelling entitfements. This
clarification is necessary as a result of a recent Land and Environment Court determination regarding of a
guestion of law.

In the determination of the matter Atkins v Matland City Council 2010} NSWLEC 36, it was held that there
was a distinction between subdivisions generally, and particular forms of subdivision listed in subclause 8
(2) of the MLEP 1993. It was also held “that apparent fack of fogic is no basis upon which to found ...
inference’, in relation to drafting omissions in the MLEP 1983. These issues relate o how Council has
interpreted consolidation of land for the purpose of dwelling entitlements.

Clause 13 of the Maitland Local Environmenlal Plan 1993 (MLEP 1993) sets out the requirements for the
erection of dwellings in rural zones {"dwelling entitlements®). In cerfain circumstances, Council may consent
to the erection of a dwelling house on rural fand if the land has been subdivided, The types of subdivision
that do nof “create” the entitlement for a dwelling are outlined in sub-clause 13 {4). This in turn references
sub-clause 8 (2), which lists six different types or purposes of subdivision. It is the intention of sub-clause
13 (4) to exclude all allotments created by the six forms of subdivision in 8 {2}, including the consolidation of
tand, from dwelling entitlements, unless the allotment is at least 40 hectares.

PART 1: OBJECTIVES or INTENDED OUTCOMES

The objectives of this planning proposal are:
1. To clarify the difference between the subdivision of land and a pian of consolidation, and

2. To prohibit new, but not replacement, dwellings on rural allotments created by a plan of
consolidation

PART 2: EXPLANATION of PROVISIONS

To achieve the objectives of this planning proposal, it is intended to make the following amendments to
MLEP 1993:

1. Alter Clause 8 (2) {¢} to either,

a. “aconsolidation of lots that does not create additional lots or the opportunity for additional
dwellings" [wording from S| LEP clause 2.6 (2) ()], or

b. omit, so that there is no inference that a plan of consolidation is a subdivision of land (ref.
4B (3) {e) {i) of Environmental Planning and Assessment Act, 1979}

2. Alter Clause 13 (4} as follows
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a.  Subject to proceeding with option 1(a),

“Subclause (3) (8) does not apply fo an allotment created before or after the
commencement of this subclause by a subdivision consented to by the Council for a
purpose set out in clause 8 (2} (a), (b), (¢}, (d), (&) or (f), except an allotment with a
minimum area of 40 hectares fvis idati N

Or
b. Subject to proceeding with option 1(b},

“Subclause (3) (a) does not apply fo an allolment created before or after the
commencement of this subclause by a subdivision consented to by the Council for a
purpose set out in clause 8 (2) {a), {b), (¢}, (d) or {f}, except an allotment with a minimum
area of 40 hectares jvisi idati J

Options for amendments to Clause 8 and 13 are given as it is uncertain how “consofidation” will he
interpreted by Parliamentary Counsel, and how the implication of Atkins v Maitland City Councif will affect
this interpretation.

PART 3: JUSTIFICATION for PROPOSED LEP AMENDMENTS

in accordance with the Department of Planning's ‘Guide fo Preparing Planning Proposals’, this section
provides a response to the following issues:

o Section A: Need for the planning proposal

s Section B: Relationship to strategic planning framework
e Section C: Environmental, social and economic impact
» Seclion D: State and Commonwealth interests

Section A - NEED for the PLANNING PROPOSAL

1. Is the planning proposal a result of any strategic study or report?

This planning proposal is a result of the determination of Atkins v Maitland City Council [2010} NSWLEC 36
that created uncertainty about the interpretation and effect of clauses 8 and 13 of the MLEP 1993 for
dwelling entiflements. A copy of the judgement is included as Attachment 1.

The intended outcome of this planning proposal fo limit the profiferation of rural dwellings is consistent with
the strategy of the Maitiand Rural Strategy 2005 and objectives of the Lower Hunter Regional Strategy 2006
{action 9.7). Extracts from these sirategies are included as Attachment 2.
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2. Is the planning proposal the best means of achieving the objectives or intended outcomes,
or is there a better way?

It is considered that an amendment to MLEP 1993 is the only method to achieve the objectives of this
planning proposal, as it relates to the prohibition of dwellings on rural allotments.

It is necessary to make these amendments to MLEP 1993 as they will have forward implication through the

proposed dwelling entitlement clause in the Maitland Local Environmental Plan 2011 {ref. 7.3) that wil
endow dwelling entitiements on allotments that had entiflements created by subdivisions in MLEP 1993.

3. Is there a net community benefit?

A net community benefit arises from this planning proposal as it wilt reinforce Council's adopted rural
strategy and the Lower Hunter Regional Strategy, as well as removing ambiguity and inference from the
operation of clauses 8 and 13 of MLEP 1993. Significant costs and resources have been expended in the
defence of legal action arising from the interpretation of these clauses.

Section B ~ RELATIONSHIP to STRATEGIC PLANNING FRAMEWORK

4, {s the planning proposal consistent with the objeclives and actions contained within the
applicable regional strateqy?

The applicable regional strategy is the Lower Hunter Regional Strategy (NSW Dept of Planning) — October
2008. This planning proposal is consistent with the Lower Hunter Regional Strategy, as it limits further
dwelling entitlements in rural areas (pg. 37) and through this embraces the sustainable, affordable,
prosperous and fiveable future envisaged for the Lower Hunter.

5. Is the planning proposal consistent with the local council's Community Strategic Plan, or
other local strategic plan?

Council is currently preparing a draft community strategic plan in line with the new Integrated Planning and
Reporting legislation and guidelines.

The Maittand Rural Strategy 2005 outlines proposed changes to the Maifland local environmental pfan,
including the future of dwelling entitlements. it is the objective of the Rural Strategy fo protect the underlying
agricultural potential of Maitland's rural fands and to limit the further fragmentation of rural fands.

The objectives of this planning proposal are consistent with the objectives and intention of the Maittand
Rural Strategy 2005.

6. Is the planning proposal consistent with applicable state environmental planning poficies?

There are no existing or draft state environmental planning policies that apply to this planning proposal,

7. Is the planning proposal consistent with applicable Ministerial Directions for Local Plan
Making?
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There are no s.117 Ministerial Directions that apply to this planning proposal.

Section C - ENVIRONMENTAL, SOCIAL and ECONOMIC IMPACT

8. Is there any likelihood that crifical habitaf or threatened species, populations or ecological
communities, or their habitats, will be adversely affected as a result of the proposal?

There will be no impact on any of these matters as a result of this planning proposal.

9, Are there any other likely environmental effects as a resulf of the planning proposal and
how are they proposed lo be managed?

There are no environmental effects likely as a result of this planning proposal.

10, How has the planning proposal adequately addressed any social and economic effects?

This planning proposal seeks to clarify Council's intentions regarding dwelling entitlements. The social and
econontic effects of dwelling entittements for rural areas of Maitland were addressed during the preparation
of the Maitland Rural Strategy 2008.

There are no additional social or economic effects as a result of this planning proposal.

Section D - STATE and COMMONWEALTH INTERESTS

11. Is there adequate public infrastructure for the planning proposal?

There is no additional demand generated for public infrastructure as a resulf of this planning proposal.

12, What are the view of State and Commonwealth public authorities consulted in accordance
with the gateway defermination?

No consultation with State or Commonwealth public authorities is proposed for this planning proposal, due
to its consistency with adopted strategies and its objective to clarify the function of the MLEP 1993,

PART 4: COMMUNITY CONSULTATION

In accordance with Section 5§7(2) of the Environmental Planning and Assessment Act 1979, this planning
proposal must be approved prior to community consultation is undertaken by the local authority. Council has
deemed the planning proposal to be low impact and require a 14 day exhibition.

In accordance with Council's adopted Community Engagement Sirategy (March 2009), consultation on the
proposed rezoning will be to inform and received limited feedback from interested stakeholders. To engage
the local community the following will be underfaken:

Pianning Proposal - Amendment fo subdivision confrols and dwelling enfitlements page 6
File no: RZ10012



¢ Notice in the local newspaper;

e Exhibition material and relevant consultation documents fo be made available at all Councit libraries
and Council's Administration Building; and

¢ Consulation documents to be made available on Council's website.
At the close of the consultation process, Council officers will consider all submissions received and present
a report fo Council for their endorsement of the proposed rezoning before proceed to finalisation of the
amendment.

The consultation process, as outline above does not prevent any additional consultation measures that may
be determined appropriale as part of the ‘Gateway’ determination process.
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Appendix ONE
Judgement
Atkins v Maitland City Councn [2010] NSWLEC 36
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THE LAND AND ,
_ENVIRONMENT COURT:
OF NEW SOUTH WALES

CRAK?J

18 March 2010

10810 o 2008

.A'I"KIINS v MA;TLAND CITY GOUNCIL.

JUDGMENT

HIS -HONOUR: The appllcént is the owner of Iand. at Oakhampton in the
.Hunter Valley of New South’ Wales, being Lot 100 in-Deposited Plan
1083305 (Lot 100). The Deposﬁed Plan reﬂected a subdivision to-which
development. gonsent was .granted by the respondent on 8 December
2005, The plan of subdivision was registered in the office pf the Registrar
General on 11 July ZQOS'.. That plan,.as registered, b.ears the following

Tnotation in its right hand margln:

“PLAN OF SUBDIVISION OF LOTS 1, 2, 3 AND 4 D.P, 217178
AND PART OF THE LAND IN CONV 950 BK 35682". -

Lot 100 has an area of 9.73 heclares. While there Is-a farm shed
- presenily standing on the Lot, there is no dweliing erected upon |t



;Fhe applicant sou'g'ht' development ooneent frorn the respondent fo erect a .
single- storey dwettmg on Lot 100, That epplicatlon was refused by the -
. respondent on 12 November 2009 ln_gonsequence of that refusal, the
appttcant has appealed to this Court pursuant to s 97 of the Environmental
Planning and Assessm’ent Act 1979 (the EPA Act),

By.its Statement of Facts end Contenttons ctated 14 January 2010, the
_ respcmdent has contended that the erection of a dwelling house on Lot
100 is prohibited development. O_n the basis of that co_ntentlon, the partles
agreed'that the question of perniissibility shoﬁld be deterntined by a Ju'dge
~ of the Court, separately from the two merit issués which the respondent $

L Statement of Facts- and Contentrons also identifles.

It {s unnecessary for present purposes to |dent1fy the process by whrch the -
separate question came to be listed- before me for determination. Suffice '
o record that at the commencement of the hearing and with the consent of
the parties | made an order pursuant fo Part 28 rule’ 2 of the Uniform Civil
Procedure Rules 2005 for the separats determination of an isste in the

following terms:

., “Whether, upon the .proper interpretation of Maitland Local
Enviranmental Plan 1983, the erection of a dwelling house on land
at Oakhampton, being Lot 100-in Deposrted F’Ian 1083305 is -
prohiblted development.”

Itis to that question that this Judgment Is directed.
Planning Controls -

The, planning eontrots relevant to be considered for present purposes are
those found in Maiﬂand Local Env?ronrnentaf Plan 1993-(the LEP). By
operation of tne LEP, Lot 100 is said to be zoned in Part 1(a) Prime Rural
Land and-In Part 1 (b) Secondar}"r'RUrat Land (the 1(b} Zone). The
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dwemng house for which deveIOpment consent has been sought by the o
applicant is fo be Iocated wholiy within the | {b) Zone

Part 2 of the LEP contains tho'se provisions of the Instrument whfch
'generally relate to and control development upon the four rural zones '
‘which it identafles The land use tables, for each of those four zones are to,

he found incl 10, W|th|n Part 2.

In the third paragraph of ol 10, iﬁmediately oreceding the commencement

_of the four land use tables, the consant authority is enjoined from' granting
- development consent “... if the proposed development does ot satisfy the

objectiv’es of the zone in which It is infended to be carried out”, Paragraph
(1) of the iand use table for fhe I (b) Zone. Is in the fol!owmg terms:
‘ (1)  ObJectives of the zorie-

.-(a) To provide for agricultural uses and ammai-
: establishments

E ()  To permit appropriate agriculiure-refated land uses
. and cerfain non-agriculturs refated land uses which
- will not adversely affect agricultural proc_luctivity,

(e}  Tocantrol deveiopmeht that could: -
) have an adverse impact on rural character,

“T(f) create unreasonable or ‘uneconomic
demands for the provision or extenslon of
public amenities and services, or

(i)  be subjected to physical limitations such as
erosion hazard, bushfire risk and flooding.

(d)  To prevent the -sstablishment of traffic generating
' development along classified roads.” :



9 h Paragraph (2) of the same land use, teble descrfbes the zone as one that
“contains all rural land which s either not of prime agrtcuitural value or has

not been set asude for rurai resxdentlal development "

10 ItIs paragraph (5) of the table which Is of particular significance. It s that
paragraph which identifies development within the 1(b). Z,eee which Is .
prohibited. Relevantly, it incfudee aepr&hibfted development the following: . .

“Dweliing House (other than dwelhngs for which consent is
permitted by, Clause 13) y :

11 Clause 13 of the LEP (also within Part 2) relevantly provides as foliows:

"3  What are *the requlrements with respect to the erection
of dwellings in rural zones?

(1) Inthisclause:

" Separate parcel meahs and allotment of land in
existence on 3 September 1993 or the aggregation
of two or more Joining or adjacent allotments of land

< they were in common ownershlp on3 September
1903, .

(2)  The Councll may consent to the erection of a
-dwelling house on:

e

(b)  a separate parcel In Zone A(b) where the
separate parcel has a .minimum area of
4000 mZ,

(3) - Notwithstand;ng subclause . (2), Council may
- consent to the erection of a dwelling house on land
in Zone 1(a), Hb), 1(c) or 1(d) if:

(3) the tand .comprises an allotment the
'subdivision of which ‘was approved by
Councli after 7 December 1960, or -

4-



' ' . (4)  Subclause (3)(a)-does hot apply to an allotment
T . created before or after the commencement of this
subclause by a subidlvision consented to by the
Councif for a purpose set out In clause 8 (2} (a}, (b),
{c), (d) or 0 except an alfotment with a minimum
area of 40 hectares created by a subdivision .
consalidating allotments.”

12 The incorporation within ¢l 13(4) of refereric;e to cl 8 of the LEP
" necessitates the recitation of the latter clause, It prdvliieg as,fol[owé:

" ‘g What subdivision controls abply?

(1)  Land to which thls plan applies shall not be
- subdivided except with the consent of the-Council,

{2)  Nothing in this plan shall prevent the Council from
" granting consent to & subdivision for any of the -
following A )

(a)  widening or opening of a pdblic road,

(by making an adjustment to a -boundary.
batween allotments, being an adjustment
that does not Involve creating any additional
allotment, )

“(c)- rectifying an encroachment upon an
allotment,

(d)  crealing a public reserve,
(e)  consolidating alfotments, or

{f)  excising from an allotment land which is, or
' Is untended fo be, used for public purposes,
including . drainage purposes, bushfire
brigade or other rescue service purposes or
public conveniences, :

" Note. Clause 13 {4) prevents the erection of a dwelling
house on an aliofment of Jand in Zone.1 (a), {b} {¢) or (d}
creatad by a subdivlston onder subclause (2){a), (b), (c),
(d) or (f), excepi an allotment with a minimum area of 40
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13

14

15.

16 -

hectares created'- by a subdivision consolidating
- alloiments,” .

There is-one -further provision of the LEP, that, for present purposes,
needs 1o be noticed. It is of 11. It identifies the minimum allotment sizes

sgbject of the grant of consent‘tp.subdfvision of Zone 1(b) land is 40

hectares.

The parties’ conténtions

The responderit submits thaf the grectioh“of a dwelling house on Lot 100 is

' prohlbited It refers fo the préhibition upon development for & dwelling

house as contained irr the land use table to ¢l 10 of the LEP and says that

- for rural land and requires that the minimum area which may be the -

the exceptlon t_o that prohihition by reference fo dwellings permitted by dl

131is hot engage.d by the present development application.

Both parties -accept that Lot 100 Is not a separafe parce! within the

t;neaning -of ¢l 13(1) and therefore the provisions-of subclause (2)(b) of that -

“clause do not apply.

The foéué of the parties’ submisslons 1s upon subclauses (3) and (4) of ¢

13 of the LEP. It will be remembered that subclause (3) -potentially

~ removes both the areal Ilmitatlon and the temporaf limitation as to the date

on which the Lot or Lots needed to exlst both of which limitations are
imposed by subc!ause (2). Both parties accept that the wording of
subclause (3)(a) Is infehcntous in its teference fo' “anallotment the
subdiwsion of which was approved U, Both agree that those- words

should be understood as If they read “an allotment created by'sdbdiw‘sion

which was approved ... ". Gwen that the prowsmns of subclause (4) .

expressly apply by way of exceptton to the prowsions of subclause (3) and

the former uses the verbal formula of _referrmg to “an allotment created ..
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by a-subdivision”, l_a’gree with' and approach' the interpretation of the -
provisions of subclause (3) (a) on the basls jointly adopted by the parties.

The .responeent. concedes, consistently \A}it'n the agreed statement of facts
(Exhibit C),-that Lot 100 was an allotment approved by the respondent
after 7 December 1 960, that approvat hav]ng been glven on 8 December
2004 If that Js where i‘he provns;on govemlng the power -to erect a
dWeIImg house on Lot 100 ended, it is conceded ‘chat such development
would be permissible wlth consent. However the respondent argues that
the concesemna! prowsmns of subclauae (3) do not apply by reason of the
provisions of subclause (4). Indeed, It s the operation of the latter -
subclause upon whlch the respondent wholiy founds its case for asseriing
that ¢l 13 is not engaged and thus the pl’Othlthl’l upon dwel!mg houses

| contained in the land i use tabie prevails

18

in essence, the submissions: on behalf of the respondent as to why the

‘concessional provisions of subclause ‘(3) are overridden by subclause (4)

are as follows:

(i) the plan of subdivision ‘which came to be i‘egistered as
Deposited Plan 1083305 by which Lots 100 and 101 were
- created, was a subdlvision consolidating aﬂetments within -

the meaning of subclause (4) and Lot 100 was below the

" minimum area of 40 hecteres stipulated in that subclause;

. (i) when cl 13 was amehded in Octaber 2002 by the addition of
subclause (4) and the insertion of the ‘Note' to cl 8(2), a
reference to ¢ 8(2)(e) was mistakenly omitted from the
 subclause and in-order to give the suecfause work to do that

. provision shoild be read into that subcladse. Inso doing,

the subclause ‘would be' interpreted as preventing _the
'concessio‘nel provislons of subclause (3) apniying o a

7-
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subdivision ‘consolidating allotments’ within the meanifigof el . -
8(2)(e). Deposited Plan 1083305 was such a subdivision.

The epplicant eubmits tha'r Lot "100‘ satisfies the only relevant criteria
strpulated m cl 13(3)a) of the LEP for permiserbrlity of a dwelling house,-
namely. that the land upon which it is proposed to be erected [s within Zone
1{b) and that it comprrses an allotment created by a sobdrwe!on approved
by the respondent after 7 December 1960 In “response to the

respondents contentrons the appllcant submits that the purpose of the -

. subdivision to which the Respondent oonsented and whroh geve rise to the

regrstratron of Deposrted Plan 1083305 was not a purpose identified incl 8 .

" {(2)(a), (b) (c), (d) or (f) and thus ¢l 13(4) is not engaged Further,, the-

appircant seys that the eubdlvrsron in questron was not ‘a subdzvrefon
‘consolidating allotments' wrthln the meaning of subclause (4) The -
principles which would al!ow the 'mistakenly | omrtted‘ provisions  of

¢l 8(2)(e) from cI 14 to be read into the latter clause ere not sa’rrsﬂed in this

case (Bermmgham v Corrective Sen/rc:es Commrssron of NSW(1988) 15

' NSWLR 292 at 302).

Inferring an intention to include an omitted provision

it is convement frrst fo. address the respondent's submlssron that cl 13(4)
should be read as including a reference fo a subdrvrsmn consolidating

- allotments within the meaning of ¢l 8( X&) In making that subrission, it

sought to refer fo -an jnternal report addressing the . draft local

' environmental plan which led fo the insertion of subclause (4} into the

LEP. It also relied upon:a‘n ezrcnange of .correspondeneebetween it and

_ Planning NSW (as the Department of.PIanning‘ was then known) relating to

the provision. That evidence was admitted for the purpose of allowing the -

respondent's legal repreeentaﬁve to make the submissions that he did

withaut conceding its relevance to the: proper interpretation of the

provislons of the LEP, The reports anhd oorrespondence upon which
-8-
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23

24 -

rellance was ‘sought to- be placed indicated, so It was arglied, that the
amendment ultimately made In the form of ¢f 13 (4) did not reflect the, .
purpose Intended by the Respondent when it formulated and advertrsed its .-

draft tocel environmental ptan

I reject the respondent’s submrssions n- thrs regard. ~ The local
envlronmentet plan ts the instrument of the Mlmeter .not that of the
respondent ‘The respondent drd not suggest that the amendment . -
uttlmately made to the LEP by the addttron of subclause (4) to df 13 was
not the valid culmination of the statutory process ordarned by Part 3 of the

: 'EPA Act for the makmg of a statutory frstrument. Further, documents that

reflect the asptretrons of a councll In formu!atlng a local envtronmentel plan
and the exchange of correspondence with the Department of Planmng in

trelatron to the making of that plan woild not ordrnarlty inform the process

of mterpretatton

The essence of the submrssion on behalf of the respondent in this regard

is enoaptured in its wntten submlssmn as follows

Nis apparent trorn this oorrespondence that the omissian from the
amended clause 13 (4) of Maifland LER 1993 of a reference to
clause 8 (2) (e) {and from the note to ol 8 (2)) bccurred contrary to

_ the resolutlon of the Councli and for a reason which Is not explicit - -
‘or able o be inferred from the correspondence

How this ‘omission'_ should be understood,’ as such, and then applied when-.

' interprettng' the LEP:was not explained in a principled way.

Ordtnarily,' the process of interpretation \.ﬁrould require that the primacy of
the text be recognlsed (Metrc v Mid-Westem Regrona Councrrr [2008] NSW

LEC 113 at [10})

The pnnclples thet shou]d govern the interpretatlon of a ptannmg
mstrument were not in contest. Emphasrs was piaced by the respondent

9 .
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on thé need fo 'give the LEP. and tﬁe -:particuiér provisions uﬁder y
consideration a pz_;rpoéive int@ri‘)retatio‘h. These principles .are -well
elucidated in auihofitfgag such as Kingéton v Keprose Pty Ltd (1987) 11

NSWLR 404, Cranbrook School v Woollahra Municipal Council [2006]

NSWCA 165; 66 NSWLR 379 and Matic v Mid-Western Regfona[ Counc;!'
(supra) Appllcatmn of thesse pnnc;ples do not detract from my rejection of

the Resp,ondentjs submssnons. As | have earlier indicated, focus mus_t be

upon the text of the instrument itsalf and, subject.to what follows, not upon "

“some extranéous material which is Lmnecessary to give meaning fo the

fanguage of -the LEP itself, - even consxdermg its context (Hamson v
Melhem [2008] NSWCA 67 72 NSWLR 380) '

The submission méde on behalf of the Tespondent fo the effect that
reference to cl 8(2)(e) should be read into subclause (4) of ¢l 13 could only

be sustained if the principles concerning the circumstances In which words

may be -read info legislative provisions ‘in order to glve effect to ‘the
purpose of those provislons’ were -satisfied. Those principles were l
add%esged_and summarised b')}:'McHugh JA (as his Honour then was)'ln-
Bermingham v Corrective Servlcés Commission of NSW (supra) Citing
Lord Dlplock in Wentworth Securff:es Lid v Jonss [1 980] AC 74, McHugh

" JA summarlsed the: prmciples thus (at 302)

“First, the court must know the mlsdhléf with which the Act was
dealing.  Secondly, the court ‘must be safisfiad that by
inadvertence Parliament has overlooked an eventuallty which must -
be-dealt with if the purpose of the Act.ls to-Be achieved, Thirdly,
the court must be able to state with certalnly what . words
Parllament would have used to overcome the omission if ils
aftention had been drawn to the defect.” .

_In Wentworth Securifies Lord -Diplock had - added the following

observations in relation to the third requirenient— {at 108):

“Unless fhis third condition is fulfilied any attempt by a court of

' justice fo repair the omission in the Act cannot bs justified as an

exercise of its jurisdiction fo determine what is the meamng of a
. 49 :
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" . reference to paragraph (e) of cl 8(2) on the premlse that 80 to do is the
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28

wntten law which Parllament has passed. ' Such an attempt
crosses the boundary betwéen construction and legistation. 1t
becomes a usurpation of a function which under the'constitutioh of
~ this- country Is vested In the leg:slature to the -exclusion of the
courts.” :

The respondent seeks to support the readmg of ol 13(4) as including

only means by which cl 13(4) can be given work fo do. | do not agree. As
the. applioant submltted one can readily concelve: of clrcumstances in
which a subdivision is effected for the purpose of makmg a boundary
adjustment (cl 8(2)(b)) ora subdzwsnon for the purpose of creating a public

. reserve (ol 8(2)(d))- which nvalve. consolldation of atlotments In such a

case an allotment so creatad will not attract the dispensatory provisions of
¢l 13(3)(a) for the erection of a dwelling house unless the- allotment so

created has a minimum area of 40-hectares.

Lest it be thoﬁght that ttmere ie no appafent logic in the req'uirement for a
minimum area of 40 hectares In some cases but not.in that apparent iack
of logic is'no basts upoh which to found the Inference that words should be
read into subclause (4). As expiamed by Toblas JA in Callgja v Botany

Bay City Councif [2005] NSWCA 337 142 LGERA 104 at [25], "to seek

planning fogic in planning mstruments Is generally a barren -exercise”. In

- .similar veln, Basten-JA in Hast‘ihgfe Co-operatiVe Ltd v Port-Macquarie
 Hastings Council [2009] NSWCA 400 dbserved (at [39]) that ‘the
: ‘protnotion of logic and conslstehcy provides no basis fora court o rewrite

a planning Instrument.”

A subdivision oonsolidaﬁng allotments?

. As has already been noticed itis fundamental fo the submission made on
' behalt of the respondent that the subdivision created, upon registration of
' . Deposﬁed Plan 1083305 was ‘a subdivision oonsotsdating allotments

That is said because the land. thereby subdivided Is a parcel of land

14
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“comprised of 4 lots in a nomin’ated deposifed plan together with a further
“area in an Old System ¢onveyance. The detall of fhe parcel comprising

the subdivided land as noted on bP 1083305 Is noted at [1]. The
apparent purpose of that subdlwsion Was to divide the ldentmed parce[ into
2 lots. ' '

it is contended by the reseondent that the purpose-for which the

"subdivisien. was created was the purpose of consolidation of allotments. | -
~ do not agfee For the reasons Identified In the girecedinig 'paragraph the

purpose of the subdivision, objectwely J]udged was the creation of 2

' a[lotments from a parcel of land the components of which wers in

common ownershlp Reference to a pumose In cf 13(4) must be a

.reference to the ultimate object sought fo be achieved by the subd:wsnon .

_ and not to.the intermediate consequence of an amalgamation of areas

within a parcel of land which is the subjéct of Intended division. This

" distination, so It seems to me, Is supported by the terms of ct 8(2). which
Identifies a number of specific objsctives of subdivision which are an end -

in themselves, as distinct from reflacting steps-along the path to redching a

single overriding purpose.”

In suppbrt of lit's submisslons that the eubdivlslon approved by- the
raspondent on 8 December 2004 and registered as Deposited. Plan

© 1083305 was not a subdivision consblidating'allotments the applicant

refers to the. provisions of s 4B of the EPA Act That sectton relevantly

prowdes as fol]ows

“AB Subdlvisio,n-"of land

#

(1) For the purposes of this Act,. subdivision of land méans
the division of land into 2 or ore parts that, after the
division, would be obviously -adapied ° for separate
occupation, use or disposition, ' :

42



(2) Without limlting subsection (1), subdivision of *land
" Includes ths procuring of the registrafion in the office of the -
" Registrar-Géneral of: - - '

(@) a plan of subdivision within the meaning of s 195 of
the Conveyancing Act 1819

(8)  However, subdivision of land does nof include:

(€) the procuring-of the registration in the office of the
. Reqglstrar-Genaral of: ' '

() ~ a plan of consolidation,” a plan of
© - - identification or a miscellaneous pian within.
the meaning of s 195 of the Conveyancing

Act 1819 '

31  Thetwo deflnitions from s 195.of the Conveyancing Act 1919 referred to in
$ 4B of the EPA Act are relevantly as follows: -

“blan of consolidation means a plan that shows the consolidation
of iwo or more existing lots into a single iot, where there Is no
simultaneous rediviston of them into two or more lots ...

plan of subdivision means a plan that shows;

(b} . the consolidailon bf two or more existing lots and their
simultaneous redivision, along new boundaries, into two or
more new lots, ... -

. but does not include a plan of consolidation or a plan for.
Identification.” ' Co

43 -



32

33 .

34

35

. Theseprovisions identify a synergy between s 4B of-the EPA Aot an

s 195 of the Conveyancing Act which requires, in the process of

"mterpretatton that such synergy be recognlsed This synergy, so itseems . |

to me, has the effect, when apphed to the provis;ons of the LEP (cf s 11of
the Inferpretion Act 1987) that a distinction must be drawn befween a

‘subdivision’ that consolidates allotments only'an_d a ‘subdivision’ that

~ effects a subdivision into two or more lots, albelt thgt the process involved

in the latter requires the gf‘oubing together of a number of lots so as fo
constitute a singlé parce! of land which is then simultaneously divided into
2 Iots. ' '

So fo approach the interpretation of the '.ins'iru'm'ent is cohsistent with the

principle of interpretation that context be consldered af the outset of the - -

process of mierpretation and not mereiy to address any percewed_
amblgmty (CIC Insurance eru‘ed v Bankstown Footbalf Club L:m:ted
[1997] HCA 2; 187 CLR 384 at 408; Repatnanon Commrssmn v Vrez‘nam
Veterans’ ‘Association of Austraﬂa NSW Branch inc [2000] NSWCA 65 48
NSWLR 548 at 575 [107]).. The par@rcular context which Informs y
conclusion is the distinction which appears to be draﬁn ih. cl -8 between
subdivisions generally and those particular forms of subdivision identified

in subclause (2) of that clause.

In summary, | have conclUde‘d that ¢l 13(4) is not engaged by the present
development apphcatzon The subdlwsion which resulted in the creation of
Lot 100 does not falf within any of the speciflc purposes of subdivision
identiﬁed by reference fo of 8(2) in subsection (4) nor is it'an allotment
created by “a subdivision consolidating allotments It is-a subdivision that
created 2 allotments from a parcel of land which was'the aggregation of 5

" existing allotments.

“Asl have eatlier noticed, it is acceﬁted by the respondent that Lof 100 is a
ot which was approved after 7 Decamber 1960 and therefore cl 13(3j is

14
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engaged so-as to make permissnble, with consent, the ereotfon of a B

dwellmg house on'that Lot,
For theée reasons the separate question should be answergd as fol!ov\fsg

| f Mafﬂand
Whether upon the proper interpretron 0
@ Local Environmental Plan 1993 the erection oz :?
'dwe!!mg house on land at Qakhamplon, being Od
100 'in Deposited Plan 1083305, is prohibite
development.

- A No

s Rkkkkbhikk

o iGERTIFYTHAHHtSAND
THe 1% PRECEDINGPAGESARE
A TRUE COPY OF THE REASONS FOR
THE JUDGEMENT OF THE HONOURABLE
JUSTICE MALCOLM CRAIG

(112

Dale . 13 3[ ‘ZOIOMS
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(b)  Significant Vegetation

The vast majority of Maittand's remnant bushland is located in rural areas. As such
the Maitland Greening Plan, adopted by Council in 2002, is of considerable
importance to the rural areas of the LGA.

There is significant detail in the Greening Plan regarding the conservation of
vegetation in rural areas. For the most part, conservation measures are voluntary.
However, there may be instances where a particular vegetation community in a
particular location is so important that it requires regulatory controls to protect its
conservation value. This may require the inclusion of these areas in an

environmental protection zone. The objectives for such areas would include:

s The protection of biodiversity and high conservation areas by preventing the
extent of native vegetation loss.

e The conservation and enhancement of flora and fauna habitat and habitat
corridors by minimising the extent of vegetation loss and encouraging

regeneration of indigenous species.
{c) Subdivision Standards

Clause 11 of Maitland Local Environmental Plan 1993 (LEP) provides the minimum

allotment sizes for rural zoned land.

The current development standard for land zone 1{a) and 1(b} is 40ha. This minimum
rural subdivision standard was determined in the 1970’s by the former State Planning
Authority. It was established by the State Government in an attempt to prevent ad
hoc subdivision and fragmentation of rural lands.

At present there is no shortage of rural fand holdings in Maitland that are less than 40
hectares. An assessment of lot sizes Is provided in Part 1 Section 3.3(a) of the

Strategy.

Land within the 1(b) Secondary Rural zone is highly fragmented due to a long history
of intensive agricultural land use and the lack of subdivision controls in the past,
Many of these small lots form part of larger holding. However, there are also many
small lots in separate ownership. These lots tend to be unsuitable for economic

MAITLAND RURAL STRATEGY 2005
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agricultural activities and encourage unsustainable agricultural practices and non-
agricultural land uses. Some of these lots have dwellings or dwelling entitiements,
many of which are in isolated and/or in inappropriate locations.

Increasing subdivision rights in rural areas may have negative effects by creating
small area farms that tend to reduce the efficiency and intensity of agricultural
production. Additional smaller lots may also increase the potential for conflict
between land users and reduce the overall economic and environmental
sustainability of existing farming practices.

Having regard to the above, it Is intended to retain the 40 ha development standard
to limit any further fragmentation of land in the proposed Agricuitural Production and
General Rural Zones:. Council officers will also work with the Department of Primary
industries to identify if a more appropriate minimum rural [ot size is required for the
Maitland local government area.

The 40 ha standard will not prevent subdivision for boundary adjustments or public
purposes. As a general principle, new agriculture uses and consolidation of
allotments will be encouraged in the proposed Rural Production Zone,

In order to achieve the specific objectives of the proposed Rural Fringe Zone, new
provisions for subdivision standards will be required. This zone will encourage land
use and subdivisions for rural living opportunities that can achieve certain
environmental outcomes. The size of allotments should only be determined after a
full and proper environmental assessment of the urban capability has been carried
out. If a merit-based assessment proves o be too difficult to implement, it may be
necessary to infroduce a minimum subdivision development standard. However, this

may defeat the purpose of the proposed zone.

It may be appropriate to encourage the use of Community Title Subdivision in the
proposed Rural Fringe Zone to achieve the objectives of vegetation management
and better environmental outcomes. Matters relating to this proposed zone would
need to be fully canvassed before any final determination on the appropriate
subdivision development standards. This may be a matier best dealt with in a

subsequent review of the MUSS.

MAITLAND RURAL STRATEGY 20056
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BACKGROUND

Rural land has played a historically .
significant role in the settlement '
and development of the Lower
Hunter Region. Although the

Lower Hunter is now the sixth
largest urban settlement in :
Australia, rural fand still comprises
approximately 80 per cent ofall
land within the Region.

These rural areas will continue

o have significant value

assaociated with thelr social

and cultural heritage, scenic
amenity, recreational value, rural
production role, current and future
tourism opportunities and rural :

Jiving opportunities.

The Lower Hunter's rural jands
contain rural industries suchas
agriculture, extractive industry and :
mining and natural areas that are  :
of environmental significance and
provide valuable regional open
space. The rural lands enhance

the landscape, contributing to
scenic amenily, recreation and

tourism opportunities and a sense

of place.

EH ol REAT TN

In tarms of productivity, the rural
lands of the vineyards district
and the cultivated floodplain of
the Hunter River provide the
greatest return per hectare {apart
from intensive industries such as
pouitry farming). The vineyards
district experiences pressure

for development that is often
inconsistent with its rural/grape-
growing character, Development
in the vineyards district, therstore,
needs to be carefully managed
to avoid detracting from is
character.

Rural residential development
provides for those who desire
to reside in a rural area without

having to commit to the purchase

of a working farm. This desire is
catered for with a farge supply
of existing smalf rural holdings in
the general rural zone {estimated
to be approximately 7000} that
is effectively being used for

rural living without significant
agricuitural production. In
addition, there is currenily almost
7000 hectares of land zoned

for rural residential purposes

in the Lower Hunter, To further
supplement that, another 700
hectares of fand has been
identified for rural residential
development within sndorsed
{ocal council strategies, which is
yet 1o be rezonad.

Appropriate development of

rural lands can contribute to the
character, economy and social
fabric of the Region and revitalise
rural communities. However,
these areas are also subject to
many competing and potentially
conflicting pressures that have the
potential to damage some of thelr
most valuable and Irreplaceable
attributes, Inappropriate rural
restdential development has

the potential to canflict with
agricultural activities, reduce
agricultural viability and increase
environmental damage.

OUTCOMES

The rural character of the Region
is recognised and protected in
local environmental plans. This
includes protecting highly valued



agriculturat lands {such as the
vineyards district) from urban and
rural-residential encroachment as
well as maintaining the character
of small nural villages.

Existing opportunities for rural
residential development provided
in local environmental plans,
endorsed local councll strategies
and in the large supply of existing
small rural holdings Is maintained,

ACTIONS

* The scale of new development
within and adjacent to existing
viltagas and rural fowns must
respect and preserve their
character, scale, cultural
heritage and social values.

¢ {ocal environmental plans
are to maintain rural zoning
for regionally significant
agricultural land including the
vineyard district as defined
by the existing 1{v) zone in
Cessnock Local Environmental
Plan and the irrigated
floodplains,

Local environmental plans

are to recognise any

additional regionally significant
agricultural land identified by
the State Government through
an agreed upon methodology
consistent with the objectives
of the Regional Strategy.

Provide a consistertt approach
10 the zoning system in

rural lands through the
Standard Instrument (Local
Erviranmental Plans) Order
2006 and ensure that access
1o resource lands (including
mineral resources) are
maintained and protected from
incompatible and inappropriate
uses.

Recognise that mining is

a transitional land use and

that former mining land

offers opportunities for both
conservation and development
outcomes when activities are
completed,

Any future rezoning
proposal for rural-residential
development, beyond areas

already available or identified,
should be:

> consistent with the
Sustainabillity Criteria
{Appendix 1)

> consistent with an
endorsed local counci
strategy

> maintain the character and
role of the existing village
cantre.

Local enviranmental plans
and other relevant planning
provisions will be reguired
to align with the strategic
intentions contained in the
Regional Strategy by:

> limiting further dwelling
entitlements in rural areas

> maintaining or increasing
minimum lot sizes for rural
subdivisions that confer a
new dwelling entitlement
fwhere established by an
appropriate methodology as
agreed by the Department
of Primary Industries).
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ORDINARY MEETING MINUTES 13 JULY 2010

10.5 LAND AND ENVIRONMENT COURT APPEAL - MAITLAND CITY COUNCIL
VS ATKINS IN RELATION TO A DEVELOPMENT APPLICATION FOR A
DWELLING IN A RURAL ZONE AT OAKHAMPTON.

File No: DA 07-1285 & 85/
Attachments: 1. Draft LEP Amendments
Responsible Officer: Leanne Harris - Group Manager Service Planning and
Regulation
David Simm - Manager Development & Environment
Author: Stephen Punch - Principal Planner
Previous ltems: 10.2 - Land and Environment Court Appeal - Maitland

City Council vs Atkins in relation to a Development
Application for a dwelling in a rural zone at
Oakhampton. -~ Ordinary Council - 8 June 2010

EXECUTIVE SUMMARY

At its meeting on 22 June 2010, Council deferred its determination of this matter
pending a briefing regarding the outcomes of the Land and Environment Court
proceedings and an explanation of the proposed changes to the Maitland Local
Environmental Plan (LEF) 1993. This briefing has been held and the matter is now
re-presented before Council.

The purpose of this report is to advise the Council of the outcome of Land and
Environment Court proceedings in relation to Council’s refusal of Development
Application No.07-1285 for a rural dwelling located on Lot 100, DP 1083305,
Oakhampton Station Lane, Oakhampton.

The report also discusses the implications for the continued operation of the Maitland
LEP 1993 and recommends an LEP amendment to give certainty to the
circumstances where a dwelling entitlement can be granted.

OFFICER’S RECOMMENDATION

THAT

1. In accordance with Section 55 of the Environmental Planning and
Assessment Act 1979, a planning proposal be submitted to the
Department of Planning to amend the Maltland Local Environmental Plan
1993 for the purpose of clarifying subdivision controls and dwelling
entitlements for rural land.

2. Ifthe planning proposal Is given a gateway determination to proceed,
consultation with the community in accordance with Section 57 of the
Environmental Planning and Assessment Act 1979 and the directions of
the gateway determination be undertaken.

3. A further report be presented to Council following the public consultation
process.

Page 12



ORDINARY MEETING MINUTES 13 JULY 2010

__COUNCIL RESOLUTEON I

-f-THAT f;

'-.1_.":f'.;:.ln accordance W|th Sectlon 55 of .the: Envrronmental Plannmg and_;
. ‘Assessment - Act 1979, a- planning proposai be “submitted to the
~ Department of Plannmg to amend the Maitland Local Enwronmental Plan :
. ..-1993 for_the purpose of. clarifymg sudeVISlon controls and dwel[mg'
s entrtlements for rura! [and DL TR AR B e e : :

2. _If the plann:ng proposal is g;ven a gateway determmatzon to proceed
_ ‘consultation with the community in accordance with Section 57 of the . -
- Environmental Planning and Assessment Act 1979 and the d[rectrons of
' _the gateway determlnatlon be undertaken SRS DROREI L AR R

3. _A further report be presented to Councn[ foliowmg the publlc consultatlon |
"_process"- : > R _

.;Moved CIr Wethered Seconded Clr Geoghegan :

_ . e el it | CARRIED
The Mayor in accordance with Sectlon 375A of the Local Government Act 1993
called for a division.

The division resulted in 13 for and 0 against, as foliows:

For: Clr Baker Against:
Cir Blackmore
Clr Casey
Clr Fairweather
Clr Garnham
Clr Geoghegan
Clr Humphery
Clr Meskauskas
Cir Mudd
Clr Penfold
Clr Procter
Clr Tierney
Clr Wethered
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ORDINARY MEETING AGENDA 13 JULY 2010

10.5 LAND AND ENVIRONMENT COURT APPEAL - MAITLAND CITY COUNCIL
VS ATKINS IN RELATION TO A DEVELOPMENT APPLICATION FOR A
DWELLING IN A RURAL ZONE AT OAKHAMPTON.

- File No: DA 07-1285 & 85/1
Attachments: 1. Draft LEP Amendments
Responsible Officer: Leanne Harris - Group Manager Service Planning and
Regulation
_ David Simm - Manager Development & Environment
Author: Stephen Punch - Principal Planner
Previous ltems: 10.2 - Land and Environment Court Appeal - Maitland

City Council vs Atkins in relation to a Development
Application for a dwelling in a rural zone at
Oakhampton. - Ordinary Council - 8 June 2010

EXECUTIVE SUMMARY

At its meeting on 22 June 2010, Council deferred its determination of this matter
pending a briefing regarding the outcomes of the Land and Environment Court
proceedings and an explanation of the proposed changes to the Maitland Local
Environmental Plan (LEP) 1993. This briefing has been held and the matter is now
re-presented before Council.

The purpose of this report is to advise the Council of the outcome of Land and
Environment Court proceedings in relation to Council’s refusal of Development
Application No.07-1285 for a rural dwelling located on Lot 100, DP 1083305,
Oakhampton Station Lane, Oakhampton.

The report also discusses the implications for the continued operation of the Maitland
LEP 1993 and recommends an LEP amendment fo give certainty to the
circumstances where a dwelling entitlement can be granted.

OFFICER’S RECOMMENDATION
THAT

1., In accordance with Section 55 of the Environmental Planning and
Assessment Act 1979, a planning proposal be submitted to the
Department of Planning to amend the Maitland Local Environmental Plan
1993 for the purpose of clarifying subdivision controls and dwelling

- entitlements for rural land.

2.  If the planning proposal is given a gateway determination to proceed,
consultation with the community in accordance with Section 57 of the
Environmental Planning and Assessment Act 1979 and the directions of
the gateway.determination be undertaken.

3. A further report be presented to Council following the public consuitation
process.
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ORDINARY MEETING AGENDA ‘ 13 JULY 2010

LAND AND ENVIRONMENT COURT APPEAL - MAITLAND CITY COUNCIL VS ATKINS IN RELATION TO A
DEVELOPMENT APPLICATION FOR A DWELLING IN A RURAL ZONE AT OAKHAMPTON. (Cont.)

BACKGROUND

In October 2002 the Minister for Planning amended the Maitland Local
Environmental Plan 1993 in the following manner:

1.  Added a note to the end of Clause 8 as shown in italics below.

What subdivision controls apply?

7 Land to which this plan applies shall nof be subdivided except with the consent of
the Coungil.

2} Nothing In this plan shall prevent the Cotncll from granting consent to a subdivision
for any of the following:

a)  widening or opening of a public road,;

b}  making an adjustment to a boundary hetween allotments, being an
adjustment that does not invoive creating any additional allotment;

c) rectifying an encroachment upcn an allotment;

d) creating a public reserve;

g)  consolidating allotments; or

f) excising from an allotment land which is, or is intended 1o be, used for public
purposes, including drainage purposes, bushfire brigade or other rescue
service purposes or public conveniences.

Note: Clause 13(4) prevents the erectfon of a dwelling hiotise on an allotment of land in
Zone 1{a), (b), {c) or (d) created by a subdivision under stibclause 2(a}, (b), (c), {d) or (T},
except an allotment with a minimum area of 40 hectares crealed by a subdivision
consolfdating alloiments.

2. Included new Clause 13(4) as shown in italics after Clause 13(3).

3)  Not withstanding subclause (2}, Councll may consent to the ersction of a dwelling
house on fand in Zone 1(a}, i{b), 1{c} or 1(d}if:

a) the land comprises an allotment the subdivision of which was approved by
Council after 14 Aprit 1972, or

b) the dwelling house is to replace an existing habitable dwelling house.

4) Subcfause 3 (a) does not apply to an allotment created before or after the
commencement of this subclatse by & subdivision consented to by the Council for
a purpose sel out in clatise 8(2}(a), (b), (c), (d) or (f}, except an allotment with a
minimum area of 40 hectares creafed by a subdivision consolidating allotments.

Clause 13(4) together with the note to Clause 8 were intended to prohibit the
erection of a dwelling on an allotment less than 40 hectares in area created by,
amongst other things, consolidation of lots or by a boundary adjustment (where no
additional lots resuit).

The aim of amending the LEP in this way was fo close a loophole whereby some
landowners were undertaking consolidation and boundary adjustments resulting in
lots below 40Cha in area and then making application for a dwelling entitlement for
these lots under Clause 13(3){(a) claiming that the consolidation or boundary
adjustment qualified as a subdivision approved after the 14 April 1972. The potential
result was a significant increase in the number of dwellings on rural holdings that did
not constitute a ‘separate parcel’ under the LEP and were never intended to contain
dwellings.
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ORDINARY MEETENG AGENDA 13 JULY 2010

LAND AND ENVIRONMENT COURT APPEAL - MAITLAND CITY COUNCIL VS ATKINS IN RELATION TO A
DEVELOPMENT APPLICATION FOR A DWELLING IN A RURAL ZONE AT OAKHAMPTON. {Cont.)

Council have consistently applied Clause 13(4) of the LEP since its introduction in
2002 to ensure that dwelling entittements have not been granted in relation to lots
under 40 hectares in area resulting from lot consolidation and/or boundary
adjustment applications.

in December 2004, Council approved Development Application No. 04-4176 which
proposed the consolidation of six lots being Lots 1-4, DP 217178 and Lots 6 and 7,
No.92 Oakhampton Station Road, Oakhampton and the creation of two new lots
(Lots 100 and 101) each with an area of around 10 hectares. Proposed Lot 101
contained the existing dwelling on the holding. The application was deemed to be a
subdivision consolidating lots and boundary adjustment. On the basis that the
resulting lots contained an area of less than 40 hectares, an advice was provided
with the development consent indicating that Lot 100 (the vacant lot) did not have an
entitlement for a dwelling under Clause 13(4) of the LEP.

Notwithstanding the advice provided to the applicant on DA 04-4176 regarding the
prohibition of a dwelling on Lot 100, Development Application No. 07-1285 was
lodged with the Council in May, 2007 seeking Council’s consent to the erection of a
dwelling on this lot. The application was subsequently refused by the Council under
delegated authority on 12 November, 2009 after lengthy discussions with the
applicant on the issue of permissibility under the Maitland LEP 1993. The reason for
the refusal of the application was as follows:

“Clause 13 of the Maitland Local Environmental Plan 1993 (LEP) makes no

_provision for the erection of a dwelling on the subject lot, thus the proposal
is prohibited development pursuant to Clauses 10(5) and 13 of the LEP
{Section 79C(1)(a)(i) of the EP&A Act, 1979).”

In December 2009, Council received notice of an appeal by the landowner to the
NSW Land and Environment Court in relation to Council’s refusal of DA 07-1285.
The applicant’'s appeal was based on an alternate interpretation of Clause 13 of the
Maitland LEP 1993 which suggested that the application for the dwelling could be
legitimately approved under Clause 13(3)(a) because the subject allotment (Lot 100)
could only have been created as a ‘subdivision’ and therefore Clause 13(4) did not
apply. A report on the receipt of the Appeal was provided to Council on the 231
February 2010,

FINDINGS OF THE NSW LAND AND ENVIRONMENT COURT

The matter was brought before Justice Malcom Craig in the NSW Land and
Environment Court on 4 March 2010. Justice Craigs formal decision was handed
down on 18 March 2010. Following this, Court Orders were made in relation to the
case on the 19" April and entered on the 5% May and also on the 16™ April which
were entered on the 11" May. Council received copies of the final sealed Orders on
the 17" May.

Council argued that Clause 13(4) of the LEP would only permit a dwelling in the case
of a ‘subdivision consolidating allotments’ where the allotment(s) achieved a
minimum area of 40 hectares. Council further argued that Clause 13(4) can only be
given meaning if Clause 8(2)(e) referring to “consolidating allotments” is inferred in
its wording — that is, the exclusionary terms of the last line of Clause 13(4) have no
proper work to do unless Clause 8(2)(e) is inferred. Council drew to the attention of
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ORDINARY MEETING AGENDA 13 JULY 2010
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the Court that in drafting Clause 13(4) the Council had specifically included the
reference to Clause 8(2)(e) but that this reference was deleted from the final version
of the clause by the NSW Parliamentary Counsel.

in summary, the Court found as follows:

« Council cannot infer the inclusion of a reference to Clause 8(2)(e) within Clause
13(4). The LEP is an instrument of the Minister for Planning not the Council and
the fact that a reference to Clause 8(2)(e) was not included in Clause 13(4) is not
evidence in itself that the structure of Clause 13(4) is in error, It was also held
“that apparent lack of logic is no basis upon which fo found ... inference”, in
relation to drafting omissions in the Maitland LEP 1993. These issues relate to
how Council has interpreted consolidation of land for the purpose of dwelling
entittements. Clause 13(4) does in fact have meaning as written as the last
sentence excepting allotments with a minimum area of 40 hectares created by a
subdivision consolidating allotments could conceivably apply to one of the
alternative scenarios listed under Clause 8(2) even if it has no direct application to
“consolidating allotments” (Clause 8(2)(e)).

e The categorisation of the proposal by the Council as a ‘subdivision consolidating
allotments' was not proper on the basis that the 2004 development application
proposed a 2 lot subdivision from the original 6 lots, Consolidation would have
only occurred if 1 lot had resulted from the amalgamation of all lots. The
application is therefore properly categorised as a ‘subdivision’ which resulted in
the creation of 2 lots. On this basis, Clause 13{4) does not apply. The
subdivision resulting in the creation of Lots 100 and 101 constitutes a subdivision
described under Clause 13(3)(a) of the Maitland LEP 1993 and the erection of a
dwelling on Lot 100 is therefore permissible.

IMPLICATIONS FOR FUTURE PLANNING

From Council's perspective the Court’s decision has significant implications for rural
planning across the city via the operation of the Maitland LEP 1993. The structure of
Clause 13(4) does not achieve the purposes which Council had envisaged when it
initiated the LEP amendment in 2002 - preventing fragmentation and
overdevelopment of rural land by limiting the establishment of dwellings in Rural 1(a)
and Rural 1(b) zones to lots that have an area of over 40 hectares or to lots that
qualify as a ‘separate parcel’ as defined under Clause 13(1) of the Maitland LEP
1993. Any proposal that constitutes a ‘hybrid’ type of application as occurred under
the Atkins scenario - a partial consolidation and boundary adjustment resulting in
more than 1 allotment - would be categorised as a subdivision for the purposes of
the LEP and subsequently qualify for a dwelling under Clause 13(3)(a).

It is considered that both Clauses 8(2) and 13(4) of the Maitland LEP 1993 should be
amended to give certainty to their interpretation and operation. It is necessary to
make these amendments to MLEP 1993 now as they will have forward implications
through the proposed dwelling entitlement clause in the Maitland Local
Environmental Plan 2011 (ref. 7.3) that will endow dwelling entitlements on
allotments that had entitlements created by subdivisions in MLEP 1993. A copy of
the draft LEP amendments are included as Attachment 1 to this report. It should be
noted that two alternative scenarios for the wording of the amendments are being
provided for review by the NSW Parliamentary Counsel as it is uncertain how
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“consolidation” will be interpreted by Parliamentary Counsel, and how the implication
of Atkins v Maitland City Council will affect this interpretation.

FINANCIAL IMPLICATIONS

Council's costs in running the appeal were approximately $26 300 funded from within
the existing Service Planning and Regulation legal expenses (appeals) budget
allocation.

POLICY IMPLICATIONS
This matter has no specific policy implications for Council.

STATUTORY IMPLICATIONS

There are no statutory implications under the Local Government Act 1993 with this
matter. The recommended amendment of the Maitland LEP 1993 will resolve the
problem of lack of clarity in the drafting of Clauses 8 and 13(4) of the existing
Maitland LEP 1993.

CONCLUSION

The legal testing of Clauses 8 and 13(4) of the Maitland LEP 1983 via the Atkins
appeal to the NSW Land and Environment Court has revealed to Council some
major deficiencies in the structure of the clauses meaning that they fail to deliver
what was originally intended when introduced to the LEP in 2002. 1t is
recommended that a draft LEP be prepared amending the clauses in such a way as
to provide certainty to the interpretation and application of the rural dwelling
provisions of the instrument. This amendment should be undertaken prior to the
introduction of LEP 2011 as the new citywide instrument will recognise those
dwelling entitlements existing under  the current 1993 LEP.
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